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CRICOS 00026A

PROGRAM
DAY 1 – THURSDAY 18 JULY

Time Session 
11:00-11:30 Registration and Morning Tea (Bridge, Level 4) 
11:30-13:00 Welcome and First Keynote Lecture: Connie Rosati (Arizona) “Moral Learning and 

Constitutional Interpretation” (Common Room, Level 4) 
13:00-14:00 Lunch (Bridge, Level 4) 
14:00-15:30 Parallel Sessions 1 

 
Session 1A (Common Room, Level 4) 
Piero Moraro (Charles Sturt) “Rightful disobedience of the law”  
Laurenz Ramsauer (Chicago) “The ‘Inner Morality’ of Law: law as a practice of recognition” 
Nicole Roughan (Auckland) “The Recognition of Authority: Roles, Relations, and Reasons” 
  
Session 1B (Lounge, Level 1) 
Penny Crofts (UTS) and Honni van Rijswijk (UTS) “Corporate Personality in the 21st Century: 
Don't Be Evil, Google” 
Matthew Lister (Deakin) “LGTBQ Asylum and Refugee Protection: Problems and Prospects” 
David Wood (Melbourne) “Self-Administration and Practitioner Administration Under the 
Victorian Voluntary Assisted Dying Act 2017” 
 
Session 1C (Seminar Room 403, Level 4) 
Michael Krakat (Bond) “Exits and escapisms: Unmaking- and non-citizenship as affirmations 
of international legal personhood?” 
William J. Littlefield II (Case Western Reserve) “Simulated Rights” 
Benjamin Mostyn (UNSW) “Neorealism and Durkheim’s Law” 

15:30-16:00 Afternoon Tea (Bridge, Level 4) 
16:00-17:30 Parallel Sessions 2 

 
Session 2A (Common Room, Level 4) 
Jesse Cunningham (Sydney) “Morality as Self-Contradiction and the Immorality of Moral 
Philosophy” 
Chung Nguyen (QUT) “Gender Equality and Women’s Land Inheritance Disputes in Vietnam” 
Christian Ponce (UNSW) “TBA” 
 
Session 2B (Lounge, Level 1) 
Coel Kirkby (Sydney) “On the Apocalyptic Origins of Finnis’ Natural Law” 
Steven Stern (Victoria University) “The Legal Philosophical Legacy of Professor Julius Stone” 
Anna Taitslin “Legal Continuity and Change: Two Russian Revolutions and Perestroika 
through the prism of Kelsen’s Grundnorm & Hart’s Secondary Rules” 
 
Session 2C (Seminar Room 403, Level 4) 
Lisa Hecht (Stockholm) “Should Infringers Pay Compensation?” 
Mark McBride (NUS) “Modality and Bentham's Test” 
William Phillips (Melbourne) “Human rights, multiple duties, and the problem of waiver” 

17:30-18:30 Drinks (Bridge, Level 4) 
18:30-20:30 Dinner (Forum, Administration Building, Level 1 (street level), Corner of City Road and 

Eastern Avenue, Camperdown) 
 



CRICOS 00026A

PROGRAM
DAY 2 – FRIDAY 19 JULY

 

Time Session 
09:00-10:30 Parallel Sessions 3 

 
Session 3A (Common Room, Level 4) 
Alex Deagon (QUT) “Reconciliation and Recognition: A Christian Approach to Indigenous 
Australians and Constitutional Change” 
Harry Hobbs (UNSW) and Stephen Young (Otago) “Modern Treaty-Making and the Limits 
of the Law” 
Patrick Lenta (UTS) “Amnesty and Mercy” 
  
Session 3B (Lounge, Level 1) 
Stephanie Classmann (LSE) “Public / Criminal / Law” 
Peter Povilonis (Humboldt) “The Reason of Non-Consent: Rethinking Volenti Non Fit 
Injuria” 

 
Session 3C (Seminar Room 403, Level 4) 
Florentina Benga (Bond) “Everyday Justice and the Common Good” 
Arie Rosen (Auckland) “The values of private law: Partiality, independence and autonomy” 
Constance Lee (CQU) “John Calvin and the Law of Love” 

10:30-11:00 Morning Tea 
11:00-12:30 Parallel Sessions 4  

Session 4A (Common Room, Level 4) 
Paul Burgess (UCL) “A Graphic Illustration that the Rule of Law is not a Timeless or Universal 
Concept” 
Patrick Emerton (Monash) “Investigative agencies and the rule of law in the administrative 
state” 
Gay Morgan (Waikato) “Is Plato’s Noble Lie essential for Democracy?” 
 
Session 4B (Lounge, Level 1) 
José-Miguel Bello y Villarino (Sydney) “’Rebalancing rights’ or economic foundations of co-
operative Human rights” 
Lukas Opacic (Sydney) “Moralism and Realism in Political Thought” 
Leonid Sirota (AUT) “A Conscience- and Integrity-Based Framework for Assessing the 
Justifiability of Speech Compulsions” 
 
Session 4C (Seminar Room 403, Level 4) 
Paweł Banaś (Jagiellonian) “Conceptual analysis of law as an artefact” 
Iain Stewart (Macquarie) “Of Juristic Insomnia” 
David Tan (Deakin) “Aggregating Legislative Intentions” 

12:30-13:45 Lunch (Bridge, Level 4) & AGM (Common Room, Level 4) 
13:45-15:00 Second Keynote Lecture: Ngaire Naffine (Adelaide) “The Characters of Criminal Law” 

(Common Room, Level 4) 
15:00-15:30 Afternoon Tea (Bridge, Level 4) 
15:30-17:30 Book Symposium: Jonathan Crowe (Bond) “Natural Law and the Nature of Law” 

(Common Room, Level 4)  
Commentators: Margaret Davies (Flinders), Matthew Lister (Deakin) and  
Joshua Neoh (ANU) 



ALSP CONFERENCE ABSTRACTS 
 
Paweł Banaś (Jagiellonian) “Conceptual analysis of law as an artefact” 
Whereas the view that law and its institutions are to be considered social artefacts is usually put 
forward as an ontological claim, it does have far-going methodological consequences as well. The aim 
of my presentation is to argue that identifying institutions of law with social artefacts (that come into 
existence via collective recognition of the folk) makes conceptual analysis best suited to elucidate their 
nature. 
The aim of my presentation is to show how traditional critical arguments towards conceptual analysis, 
based on modest vs. immodest distinction, fail when applied to social artefacts. To do so, I will focus 
on a model of analysis known as “Canberra Plan” (based on Ramsey-Carnap method of defining 
theoretical terms) and discuss modest/immodest distinction as defined by Frank Jackson. A modest 
role of an analysis amounts to explaining meaning of terms or corresponding concepts in question. An 
immodest role is about identifying if whatever we mean by these terms is realized in the world. 
Whereas I accept an idea that usually conceptual analysis should only play a modest role, I will present 
an argument how in case of social artefacts, conceptual analysis cannot be plausibly limited to 
modesty. 
 
José-Miguel Bello y Villarino (Sydney) “’Rebalancing rights’ or economic foundations of co-operative 
Human rights” 
In a recent article I argued that we can find a foundation for certain inalienable rights in the selfish 
preferences of the Homo economicus. That argument is both philosophical and biological as it relies 
on evolutionary preferences of the human brain. I contended that those rights should exist for every 
human being, regardless of the type of society in which they live, overcoming then the cultural 
relativist critique. Members of a society will selfishly request some degree of basic insurance against 
certain circumstances, which the State (or whatever organisational form they live in) cannot deny. I 
have called this “economic foundations of inalienable rights”.  
But, what about human rights which cannot be selfishly defined, but respond instead to cultural 
preferences. Could those rights be universal? What should we expect from neoliberally-oriented 
societies? Is there a space for other basic and “inalienable” rights in profit-maximisation-driven 
societies different from those selfishly requested by all? 
I argue here that Human rights, as we understand them today, also make economic sense. They make 
sense, but not in a “selfish” way. They rather fit the mould of a game played many times over, in which 
some degree of cooperation is necessary. Especially, when the rules of the game keep changing. I call 
this “Rebalancing rights”, as they are not necessarily “redistributive”—as in looking for fairness—but 
just try to ensure that the game can go on within the rules. I use the wording of “rebalancing” from 
the trading strategy of bringing a portfolio that has deviated away from its target asset allocation back 
into its original desired level of allocation. 
 
Florentina Benga (Bond) “Everyday Justice and the Common Good” 
Improving access to justice through legal education has been a topic of concern for many years. This 
paper claims that a more fruitful methodology for addressing this issue would be to focus on 
identifying a perspective from which we can associate different levels of justice (formal, informal, and 
everyday) with access to justice and education as rights, not merely services. I argue that we can 
identify such a perspective by concentrating on the notion of common good. It is demonstrated that 
both the right to education and the right to access justice are good and common and that the three 
levels of justice are good and communal but not all of them are common. The paper concludes that it 
is of critical importance to consider everyday justice, the only justice level that is genuinely common, 
in all forms of legal education. 
 



Paul Burgess (UCL) “A Graphic Illustration that the Rule of Law is not a Timeless or Universal 
Concept” 
I was recently asked a deceptively simple question: Is the Rule of Law a timeless and universal 
concept? My intuitive response was ‘no’. I suspect this response mirrors the intuitions of others who 
consider the nature of the concept of the Rule of Law. In this sense, the mere answer to the question 
may be – to some – relatively uninteresting. What is interesting, and what I explore in this paper, is 
why this answer is the case. I do not wish to challenge the answer’s correctness; I am searching for a 
proof of my / our intuition. I want to explore why we may intuitively know this answer to be the case. 
It has often been said that we know things when we see them. Accordingly, to better understand these 
intuitions, I offer graphical representations of relative differences across various popular conceptions 
of the Rule of Law. By doing so, I suggest a way we can see differences across these ideas. Although 
my examination reaffirms what we already know, my aim is not to contribute what we do know, but 
to better understand and contribute to our understanding of why we know it. After all, in relation to 
the Rule of Law, we know it (better) when we see it. 
 
Stephanie Classmann (LSE) “Public / Criminal / Law” 
Modern criminal justice is a highly state-dominated and state-driven enterprise. As such, its laws and 
operations fall rather uncontroversially within the broader realm of public law. The apparent ease of 
this formal classification notwithstanding, however, contemporary normative discourse on the 
nature and limits of criminalisation is heavily dominated by the rhetoric of ‘legal moralism’ – a line of 
scholarship that, in a way, seeks to actively suppress the distinct role and features of the state’s 
institutional structures and processes. Based on a careful analysis of the foundational political 
assumptions on which the moralist position operates, this paper aims to (re-)integrate the disciplines 
of public and criminal law into a more coherent conceptual scheme, and thus to lay out – but not yet 
critically engage – the vocabulary necessary to move the substantive debate into a more 
sophisticated political register. These assumptions can be summarised as: (A1) there exists or at 
least can (and must) be forged a shared understanding of pre-legally ‘wrongful’ conduct between 
citizens; (A2) ‘the state’ is reducible to the interests of ‘civil society’; and (A3) ‘authority’ and 
‘legitimacy’ are normative forces with identical origin, the citizens as a collectivity. Drawing and 
expanding upon selected works of Thomas Hobbes, Hannah Arendt, Carl Schmitt, and Max Weber, it 
will be shown that none of these assumptions convincingly hold up to the complexity of ‘public’ 
criminal law as an instrument of political representation. The paper closes with methodological 
reflections on the Weberian distinction between ‘power’ and ‘authority’, and its theoretical 
implications for the project of normative criminalisation theory. 

Penny Crofts and Honni van Rijswijk (UTS) “Corporate Personality in the 21st Century: Don't Be Evil, 
Google” 
Since the inception of the corporate form, there has been legal and philosophical debate about its 
nature: is the corporation real or fictive? Is the corporation an inherently neutral form, to be "filled" 
with good or bad actors, and leading to good or bad outcomes, or is the form itself determinative? In 
this paper, we consider Google as a case study uniquely suited to answering these questions in the 
twenty-first century, as we enter a new iteration of corporate personality and responsibility. 
‘Don’t be evil’ was part of Google’s corporate Code of Conduct from 2000 but was quietly removed 
from the Code of Conduct in April or May 2018 and replaced with ‘Do the right thing’. Questions were 
raised both internally and externally to the organisation as to the substantive meaning of the 
imperative. Some have pointed to the original intentions of the company in creating the code of 
conduct, whilst others have used the motto as a point of critique for the company – whether for 
advertising practices, failure to pay corporate tax, and the manipulation of google-owned content. 
The removal of the imperative occurred at a time when thousands of Google employees, including 
senior engineers, signed a letter protesting the company’s involvement in a Pentagon program that 



uses artificial intelligence to interpret video imagery that could be used to improve the targeting of 
drone strikes. The employees stated that they refused to be involved in the business of war and 
expressed a wariness about the government's use of technology. 
This paper asks whether it is possible for corporations not to be evil in the twenty-first century. What 
is the role of individual players in the Google cast study--its engineers, directors, and shareholders--
and how do these roles relate to Google's actions as an entity? 
 
Jesse Cunningham (Sydney) “Morality as Self-Contradiction and the Immorality of Moral 
Philosophy” 
Context · It is noted that ‘the shift from philosophy to theory… goes along with making reason ironical.’ 
Here the observation of moral goodness is put on trial and tested for vice. 
 
-Problem · Moral philosophy has been long stuck with the concept of ‘the subject’ and does justice by 
philosophising about the nature of humans. This humanistic tradition is ‘ontology applied to the 
human being’. But just as law transmogrifies humans into its own categories, so, too, does moral 
philosophy invariably totalise. It has no way of handling actual humans and so runs with such 
abstractions as ‘moral agent’, whilst absolving itself of any guilt in so acting. Normative theory does 
not have a good understanding of communication, the realm in which the abstracting of ‘the subject’ 
actually happens. 
-Method · The science of communication holds that action is a social attribution without which no 
actor could be distinguished. The act of moral philosophy’s attributions of ‘action’ to ‘actors’, and its 
justifications for so doing, can be observed External observation of normative justifications may aspire 
to be acceptable to insiders, in the hope of not being denounced, but it accepts that all meaning is 
based on paradox, is self-referential. The paradoxes of normative justifications are the research field. 
-Results · Observation of moral philosophy’s observation of action shows that it is not looking where 
the action is. The (morally!) relevant operations are not those of the proverbial ‘subject’ but are social. 
-Morality as a social structure acts to attribute ‘action’, but thereby immunises itself from applying 
itself to itself. 
-Implications · Morality and with it moral philosophy, as an exercise in self-assurance, cannot see that 
it cannot see what it claims to see most clearly. It is, therefore, immoral. 
 
Alex Deagon (QUT) “Reconciliation and Recognition: A Christian Approach to Indigenous Australians 
and Constitutional Change” 
This paper explores the issue of reconciliation and constitutional recognition of Indigenous Australians 
from a Christian perspective. It firstly examines the theological idea of reconciliation and what this 
entails, including honest confession of wrong, lament for the hurt caused by the wrong, apology and 
repentance as mind change and concrete action to make right, and a mutual trust or unification to 
build a new, harmonious relationship. Second, the paper considers potential constitutional change 
which could reflect and build upon this new relationship, including recognition of Indigenous 
Australians in the Preamble and amending or abolishing the Race Power. The paper argues that 
reconciliation is not merely symbolic but must be facilitated by active and tangible change which 
brings all Australians, Indigenous or otherwise, together. 
 
Patrick Emerton (Monash) “Investigative agencies and the rule of law in the administrative state” 
This paper will show how certain aspects of Australia’s anti-terrorism law raise a particular sort of 
question about the rule of law. Although much of this law takes the form of criminal law – that is, the 
establishment of general legal norms prohibiting conduct on pain of punishment – careful attention 
to the details of the legislation, and to its interaction with legislative regimes conferring powers upon 
intelligence and law-enforcement agencies, suggests that its true character is the conferral of 
extensive and highly discretionary power upon those agencies. The paper will further argue that 
prosecutorial practices bear out this conjecture. The paper will go on to connect this analysis of the 



legislation to accounts of the rule of law in the administrative state. These have focused primarily on 
law as a framework for agency interactions with clients, and less on the use of the criminal law as a 
device for empowering and regulating agencies. 
 
Lisa Hecht (Stockholm) “Should Infringers Pay Compensation?” 
In this paper, I ask whether, and if so on what grounds, those who inflict permissible rights 
infringements bear compensatory obligations to the victim. I consider two possible grounds on which 
infringers could be held liable to pay compensation. The most common ground on which an agent can 
incur compensatory obligations is moral responsibility for another’s wrongful loss. I call this the 
Responsibility Principle (RP). I argue that infringers cannot be held morally responsible for the harm 
the victim suffers and so do not incur compensatory obligations on grounds of the RP. 
 
The second ground on which some infringers could incur compensatory obligations is that of being a 
beneficiary of the infringement. I suggest the Broad Beneficiary Pays Principle (BBPP). The BBPP rests 
on a duty to rescue which binds everyone in a position to assist the victim of an infringement. 
However, the beneficiaries are under a particularly stringent duty to enact rescue because they stand 
in a special, reciprocal relationship with the victim. The beneficiary can therefore be required to do 
more in assistance of the victim than any bystander. 
 
Thus, the BBPP but not the RP, can ground an infringer’s compensatory obligations. Not all infringers 
but only those who benefit from the infringement will incur compensatory obligations. 
 
Harry Hobbs (UNSW) and Stephen Young (Otago) “Modern Treaty-Making and the Limits of the Law” 
Treaties are accepted around the world as the means of resolving differences between First Nations 
peoples and those who have colonised their lands. The United States, Aotearoa/New Zealand, and, 
indeed, Canada, which continues to engage in negotiations, have concluded treaties with First Nations 
peoples. In contrast, the Australian State has not entered into a treaty with Aboriginal and Torres Strait 
Islander peoples. In recent years, however, several Australian states and territories have committed 
to entering treaty negotiations with the First Nations whose lands they claim. Negotiations are in their 
preliminary stages, and it remains to be seen what eventuates, but these developments are promising. 
Treaties are widely and appropriately viewed as mechanisms through which diverse political 
communities can settle ongoing tensions surrounding political autonomy, citizenship, and pluralism. 
However, as Indigenous peoples have long argued, historical treaties were often negotiated on an 
inequitable basis, and states have avoided and downplayed the commitments that they made. It has 
been assumed that designing fairer processes of negotiations will address and rectify these problems. 
In this paper, we question that assumption. We outline the promises and perils in modern treaty-
making with an eye towards understanding the limits of the law. 
 
Coel Kirkby (Sydney) “On the Apocalyptic Origins of Finnis’ Natural Law” 
This paper is a starting point for an intellectual history of the ‘new natural law theory’ developed by 
John Finnis. I aim to show that examining the intellectual origins of this project will help us better 
appreciate its nature and purpose. In the first chapter of Natural Law and Natural Rights, Finnis 
describes his theoretical project as not ‘primarily for the purpose of thus providing a justified 
conceptual framework for descriptive social science,’ but rather ‘primarily to assist the practical 
reflections of those concerned to act’. By this he means that legal philosophy, as a part of practical 
philosophy, should assist judges, statesmen and citizens to act more effectively in the pursuit of 
common goods. This is of course a central and enduring concern of Thomism. But I will show that 
Finnis intervened in this tradition in response to (what he saw as) an apocalyptic crisis: nothing less 
than the immanent collapse of ‘Western’ (i.e. Christian) civilization. His intellectual project is thus best 
understood as a practical guide for Catholic and likeminded actors to pursue the political task of 



preserving common goods (which he equates to the core values of Western civilization) from 
destruction in a secular world devolving into anarchy. 
 
Michael Krakat (Bond) “Exits and escapisms: Unmaking- and non-citizenship as affirmations of 
international legal personhood?” 
This paper raises the question whether citizens’ exits from any one (or all states) could be informed 
by (and reconciled with) the concept of international legal personhood. Do exits under state legislation 
refer to- or differ from the right to leave any country including one’s own as acknowledged in 
international law? What then are the legal implications of exiting a country? While citizenship 
revocations are state-driven sovereign acts of unmaking unwanted citizenship, their mirrors, 
renunciations, are individual, voluntary claims to leave one’s country. Renunciations may create 
references to an existing other-, as well as to a new polity of choice. Renunciations may, in some 
circumstances, lead to statelessness. Exit bans, such as in the case of the former German Democratic 
Republic, as well as exit fees and taxes may impede the right to exit. Is international legal personhood 
a concept taken into consideration when exiting? At a deeper level of public law, an exit may, 
generally, be viewed as a critical, de-constituting moment of crisis for the state’s understanding of 
statehood and citizenship, placed into the hands of the exiting individual. Are voluntary exits, even in 
the event of a complete loss and resulting non-citizenship, assertions of individual personhood over 
the state’s claims to sovereignty? In other words, is personhood a fundamental principle behind both 
municipal as well as international ‘rights to exit’?  
 
Constance Lee (CQU) “John Calvin and the Law of Love” 
John Calvin’s theory of law is premised on the sovereignty of God. However, his theory does not 
translate to a theocratic form of government as one might think. For Calvin, the test of legal validity is 
the extent to which positive laws conform to normative standards as expressed in ‘the perpetual rule 
of love.’ Based on the Greatest Commandment in the Scripture, the rule of love prescribes that the 
content of civil laws be continuous with love of God and for humanity. This overarching framework 
allows Calvin to view law as a unitary system within a broader continuum of morality. Strongly 
intimated in his writings on the relationship between the magistrates and the divine law in Book IV of 
his influential work, Institutes of the Christian Religion (1559), Calvin’s theory of law holds that 
individuals and governors alike are bound in mutual servitude to each other pursuant to the rule of 
love. The paper seeks to examine John Calvin’s perpetual rule of love to show how this central concept 
serves as the philosophical framework whereby law-makers and citizens, of any time and polity, are 
made primarily and universally accountable to the transcendent laws of God. 
 
Patrick Lenta (UTS) “Amnesty and Mercy” 
I assess the justification for the granting of amnesty (the exempting of classes of offenders from 
criminal liability) in the circumstances of ‘transitional justice’ advanced by certain of its supporters 
according to which this device is morally legitimate because it amounts to an act of mercy. I consider 
several prominent definitions of ‘mercy’ with a view to determining whether amnesty counts as mercy 
under each and what follows for its moral status. I argue that amnesty cannot count as mercy under 
any definition in accordance with which an act or practice’s amounting to mercy lends it justificatory 
support, while its qualifying as mercy under certain morally neutral definitions provides no basis for 
considering it justified. 
 
Matthew Lister (Deakin) “LGTBQ Asylum and Refugee Protection: Problems and Prospects” 
Despite marked improvements in rights for LGTBQ persons around the world, significant problems 
remain.  In many countries, LGTBQ persons face significant discrimination, lack of protection from 
harm by non-state actors, and persecution from their own governments.  In this paper, I consider 
when and why protection under the UN Refugee convention should be granted to those seeking 
asylum or refugee status because of maltreatment they are subject to on account of their LGTBQ 



status.  To this end, I will first show how LGTBQ asylum seekers fit into the definition of a refugee set 
out in the UN Refugee Convention in a relatively straight-forward way.  I will then show how some 
potential complications arising out of the sorts of harms faced by LGTBQ applicants can be overcome 
without this requiring significant modifications to the standard refugee definition, and will also show 
how providing refugee protection to LGTBQ applicants fits well with two competing approaches to 
providing refugee protection, one which I have elsewhere defended, and the “political rebuke” 
approach offered by Mathew Price.  I next turn my attention to two further areas of practical difficulty 
for LGTBQ asylum seekers, and suggest approaches and reforms to deal with these problems.  The 
first issue involves the interaction between considerations around the family and refugee and asylum 
law.  While the legal protections of the rights of LGTBQ families has improved in many countries, 
difficulties remain, and even in cases where these rights have been granted by a state, there are often 
special difficulties faced by LGTBQ asylum seekers.  I therefore propose and justify certain reforms in 
this area.  Finally, I address questions and concerns about the type of evidence that may be demanded 
by those adjudicating asylum and refugee cases involving LGTBQ applicants.   
 
William J. Littlefield II (Case Western Reserve) “Simulated Rights” 
If I am a bad actor, looking to encroach upon the rights of others, how am I to proceed? In the 21st 
century, if I am in a developed nation, or looking to do business with one, then blatant rights violations 
may result in some kind of penalty. This is true if I am a militarily aggressive state, an authoritarian 
regime, or an exploitative capitalist. Therefore, I might feign practices and procedures which will give 
the impression that I am upholding the rights which I am violating; I will simulate. This paper analyzes 
the collapse of rights into simulation, the several means by which this can occur, and the symptoms 
that suggest such simulation is occurring. In addition to the simulation of rights, there are arguments 
presented to suggest simulation has even occurred at the foundational level of the social contract. 
Finally, simulation will be demonstrated to be a useful concept in debates concerning procedural, 
substantive, and distributive justice. 
 
Mark McBride (NUS) “Modality and Bentham's Test” 
According to Interest Theorists (ITs) of rights, rights function to protect the right-holder’s interests. 
True. But this leaves a lot unsaid. Most saliently for our purposes, it is certainly not the case that every 
agent who stands to benefit from performance of a duty under a contract or norm gets to be a right-
holder. For a theory to allow this to be the case – to allow for an explosion of right-holders – would 
be tantamount to a reductio thereof. So the challenge for ITs is to respect the core of the interest 
theory while principledly delimiting the set of right-holders. The foremost explicit attempt to do this 
has involved invocation of Bentham’s Test (BT). Predictably, invocation of this test has come under 
attack, with the ultimate aim of casting doubt on the tenability of IT itself. My purpose in this paper is 
to render BT in the most clear and accurate form possible – something not always done by its foremost 
advocate. Doing so will get us involved in issues of modality. The upshot of all this is that a core attack 
on BT falls away, and, to that extent, IT remains standing as a promising theory of rights. 
 
Piero Moraro (Charles Sturt) “Rightful disobedience of the law”  
In this talk, I offer a contribution to the debate around the problem of political obligation, which 
centres on whether citizens are under a moral duty to obey the (reasonably just) laws of their 
(reasonably just) government. I begin by highlighting how recent accounts fail to single out the 
wrongness of the individual act of law-breaking: they may at best establish a general presumption in 
favour of obedience, rather than a citizen’s pro tanto duty to obey the law. This is because, in some 
cases, an agent may fulfil the theory’s underlying requirements (e.g. natural duty) through an act of 
disobedience (even of a just law). This, in turn, raises questions concerning the justifiability of 
punishing a law-breaker who, despite breaching the law, commits no wrong. I then sketch a multi-
principled account of political obligation which, I argue, may help us make sense of disobedience, as 
well as obedience, of the law. 



 
Gay Morgan (Waikato) “Is Plato’s Noble Lie essential for Democracy?” 
Plato’s response to shortcomings in the functioning of the Athenian democracy was his proposed 
Republic.  While the particulars of his lie were determined by his historical context, the idea that a 
‘Noble Lie’ is necessary for a stable and satisfactorily functioning government is a free-standing notion. 
This paper proposes to address two related ideas.  The first is whether the current western 
democracies are functional ‘Noble Lies’ in themselves.  Meir Dan-Cohen’s ideas around and analysis 
of the ‘acoustic separation’ present in criminal law will be used as a tool for analysis of a ‘Noble Lie’ 
arising from similar and perhaps unavoidable ‘acoustic separation’ in public and constitutional law.  
The second is whether such a ‘Noble Lie’ is both essential to, and undoes the very concept of, self-
governing democracies. The paper will conclude with consideration of whether the exposure of the 
particular operative ‘Noble Lis’ as a lie is fatal to a functional democracy. 
 
Benjamin Mostyn (UNSW) “Neorealism and Durkheim’s Law” 
Despite 185 countries being signatories to the Single Convention on Narcotic Drugs, which effectively 
established the global prohibition regime, many experts and many citizens disagree with their nation-
state’s drug policies. Despite the catastrophic consequences of criminalisation, the policy has 
remained remarkably persistent. 
One explanation for this persistence may be the structure of the international system. A prediction of 
neorealism is that states have limited control over their foreign policy as it is primarily determined by 
the anarchy of the international system and based on a Hobbesian approach to natural law – that 
strong actors dominate weak actors for power in the absence of a binding authority. 
Given that states will always be attempting to improve their relative security within a system in which 
they don’t know other parties’ intentions, their scope for autonomy is severely restricted. Even when 
a radically new government comes to power within a state, it will be too risky to its national security 
– to survival – to significantly alter foreign policy. This hypothesis - that the international structure 
makes significant foreign policy deviations unlikely - may explain the conundrum of drug policy 
persistence if drug policy is viewed, not as a local policy problem, but as a subclass of foreign policy. 
The purpose of this paper is to suggest that neorealism provides an explanation to the persistence of 
global drug policy. In particular it focusses on Kenneth Waltz’s use of Durkheim and the role of law in 
mechanical societies transforming to organic societies. Despite Waltz often being criticised for his use 
of Durkheim, the paper argues that Waltz uses Durkheim’s legal theories correctly and persuasively to 
explain international relations.  
 
Ngaire Naffine (Adelaide) “The Characters of Criminal Law” 
Criminal law theorists necessarily start their theorising with some idea of their subject: the person 
they believe criminal law is regulating. They rely on an implicit character, sometimes called a centre 
of responsibility, who is really the potential accused notionally addressed by criminal law, who can be 
singled out, charges levelled and assigned blame.  Two leading characters are conjured up in criminal 
law theory. 
The dominant figure in the canon (I call Model 1) is the criminal actor understood as a freestanding 
individual to whom responsibility can be properly assigned in a court of law, and who can be treated 
as an autonomous unit, snipped out of his time and place and group affiliations, with their associated 
criminal proclivities, or law-abiding tendencies. This is a (deliberately and knowingly) thinly conceived 
individual, abstracted, and posited as universal and ahistorical, but actually historically liberal, in that 
he is taken to be a rational choosing agent. Hence an idea of human beings, located in place and time, 
is assumed, even within this thin model of the person. 
Then there is the demographic model of the criminal person (Model 2). Here our disciplinary character 
is treated as a member of a population that has certain criminal or law-abiding propensities (here men 
and women immediately come to mind as they are so different in their offending patterns) rather than 
as separate distinct autonomous individuals, treated on their own, each making up their own mind 



about whether to offend. With the demographic model, the person has socially-made inclinations and 
tendencies. And they come in categories which represent real concerns for the state and impose an 
obligation on the state to offer an effective and tailored response. 
Occasionally these population or demographic concerns are directly expressed in criminal laws, the 
intended class of persons is made explicit and the interchangeable, almost fungible, individual as 
central character is abandoned. Criminal law takes a bead on its real subjects of interest and tries to 
respond appropriately to their antisocial tendencies: to the threat they pose to the community. The 
English criminal law of rape, for example, still names men as the sex of concern. In effect, men are 
designated the exclusive class of persons at whom the law is directed. The English law of rape 
therefore poses a challenge for Model 1 individualists, requiring them to make some sense of this 
population-specific law, if they choose to engage with it and make it the subject of their theory. My 
paper considers how they have met this challenge, taking the work of John Gardner as a case study. 
 
Chung Nguyen (QUT) Gender Equality and Women’s Land Inheritance Disputes in Vietnam 
This paper explores Vietnamese women’s experiences to access their land inheritance rights in local 
courts. Based on interviews with 60 interviewees (women, court officials, lawyers, local officials, and 
Vietnamese women’s union staff) in 6 cities (Hanoi, Tuyen Quang, Thanh Hoa, Vinh Phuc, and 
Haiphong) in Vietnam, the paper explains how women, rather than experiencing their land inheritance 
disputes as victims, act as agents. This paper engages with systems theory to explore the barriers faced 
by women in asserting their land inheritance rights, and the different ways that women respond to 
these barriers. It uses ethnographic studies of women’s land inheritance disputes to explore the 
different roles that non-state actors and state actors play in these disputes. This paper adds to the 
literature by showing how women employ inheritance laws to resist gender roles within families and 
state. In addition, I reflect on the power allocation that underpin women’s land inheritance rights and 
argue that gender awareness may improve gender equality in the Vietnamese context. 
 
Lukas Opacic (Sydney) “Moralism and Realism in Political Thought” 
Political moralism and political realism are two ways of approaching political philosophy, and the clash 
between them has received growing attention in recent times. While moralists (most famously, Rawls) 
tend to say that political philosophy can be done without any special sensitivity to real world politics, 
realists disagree, and say that moralist theories of politics fail the 'fidelity requirement': the idea that 
any theory of politics must be sensitive to real world political conditions if it is to remain a theory of 
politics, properly speaking. This paper considers four main types of responses by political moralists to 
political realists, and will show that all these responses fail, either because they misunderstand the 
nature of the realist challenge to moralism or because they beg the question against the realist 
challenge. The paper will then show that, despite problems with its current formulation, the last 
response can be modified in such a way as to make it a more effective criticism of the way that realists 
have thought about politics to date.  
 
William Phillips (Melbourne) “Human rights, multiple duties, and the problem of waiver” 
The view that each human right correlates to multiple duties (what I call the Multiple Duty View) is 
well-entrenched in both the practice and philosophy of human rights. But, despite its gains in 
simplicity and neatness, the Multiple Duty View obscures more about our moral relations than it 
illuminates. I claim that the Multiple Duty View encounters great difficulty in individuating human 
rights. I show that, given that this view takes each human right to correspond to multiple changing 
duties, human rights must be individuated based on their grounds rather than according to their 
invariable correlative duties. So, different human rights that share the same ground cannot be 
individuated on this view. This means that the Multiple Duty View cannot properly account for 
important cases of waiver, where a right-holder relieves a duty-bearer of some but not all of the 
(multiple) duties that are taken to correlate to a human right. I suggest that these problems deprive 



the Multiple Duty View of much of its explanatory power, and should lead us to reject it in favour of 
the view that each human right correlates to one invariable duty. 
 
Christian Ponce (UNSW) “TBA” 
This paper will spell out the implications of originalism for foreign law citation in constitutional 
interpretation. In doing so, it will argue that foreign law can be used by originalist theorists as a 
resource for making the following types of arguments: i. Arguments about text, ii. Arguments about 
constitutional structure, iii. Arguments about purpose, iv. Arguments about consequences, v. 
Arguments about judicial precedents, vi. Arguments from political conventions vii. Arguments from 
peoples customs, viii. Arguments from natural rights and ix. Arguments from national identity, political 
tradition and honored authority or culture heroes. Although these modalities of arguments are direct 
descendants of common law techniques, American constitutional lawyers still employ this set of 
arguments until present days and they still find room within originalist theories. 
In addition, the paper will argue that baseline for determining whether a specific use of foreign law is 
appropriate or not hinges upon the particular normative justification that different originalist camps 
embrace. Consequently, thin originalists like Professor Jack Balkin would embrace a use of foreign law 
materializes and promotes a developmental concept of legitimacy and a vision of the constitution as 
a framework for facilitating politics. On the contrary, new originalists such as Professor Larry Solum 
would welcome a use of foreign law that materializes and promotes the fundamental values that new 
originalism serves: a frozen conception of legitimacy and the rule of law. 
 
Peter Povilonis (Humboldt) “The Reason of Non-Consent: Rethinking Volenti Non Fit Injuria” 
Consent is often said to transform morally wrong actions into permissible ones. Heidi Hurd says, 
“consent turns a trespass into a dinner party; a battery into a handshake; a theft into a gift.” An action 
that would otherwise be considered a moral wrong is made permissible through consent. However, 
this traditional conception is misleading, for it engenders the assumption that certain actions are 
wrong until the element of consent added. Rather, I argue that, for some actions, like giving a 
“handshake,” consent is already embedded in the act itself. Instead of thinking that such actions are 
wrong until consent is given, such actions should be understood as per definition already 
encompassing consent. It is not consent that is added, which makes these actions permissible; rather, 
it is the withdrawal of consent that makes these actions wrong. A gift should not have to be viewed 
as theft until proven consented. Therefore, we should view these actions not as otherwise morally 
wrong, but as actions that are normally permissible but made wrong when consent is taken away. 
 
Laurenz Ramsauer (Chicago) “The ‘Inner Morality’ of Law: law as a practice of recognition” 
In this paper, I argue that to be recognized as a legal subject is a formal recognition of one’s 
membership in a moral community. Although the nature of the moral community recognized in any 
particular legal system is contingent, being a member of such a community is morally significant. This 
framework explains why legal subjecthood is intrinsically valuable and legal objecthood is intrinsically 
wrong. My argument for this position is motivated by the jurisprudential literature concerning the 
internal morality of law and the Hart-Fuller debate. In particular, I argue that Fuller was onto 
something when he contended that law contains an ‘inner morality’, despite Hart’s rejoinder that 
Fuller had confounded morality with efficiency. More recently, NE Simmonds’ rejoinder added to the 
debate in distinguishing between legal subjects and objects. But neither Fuller nor Simmonds have yet 
adequately responded to Hart’s famous challenge. As so often in the history of philosophy, it’s not the 
case that everyone was simply wrong. Instead, each participant in this debate was right about most 
things: the rule of law does embody an ethically significant form of association between citizens, but 
its value is far subtler than the literature on the Hart-Fuller debate admits. 
 
Connie Rosati (Arizona) “Moral Learning and Constitutional Interpretation” 



Although law and morality differ in critical ways, legal theorists have recognized many relationships 
between them.   Some theorists, like H. L. A. Hart, have pointed to substantive connections between 
law and morality, while others, like Lon Fuller, have argued for more formal or conceptual 
connections.  Still others, most notably Ronald Dworkin, in his advocacy of a “moral reading” of the 
U.S. Constitution, have argued for an interpretive connection between law and morality.  In this essay, 
I explore and further develop what I call the moral learning approach to constitutional 
interpretation.  According to this approach, those who interpret the Constitution and adjudicate 
constitutional cases should do so in a way that allows moral learning to be reflected in the law.  I 
discuss a number of ways in which interpreters might achieve this, thereby improving the law morally.   
 
Arie Rosen (Auckland) “The values of private law: Partiality, independence and autonomy” 
Kantian theory of private law is largely centred on the value of individual independence, that is, the 
ability of individuals to make choices free from determination by others. Alan Brudner, and, more 
recently, Hanoch Dagan, have argued that concern for independence must be subsumed by, or at least 
balanced against, a concern for individual autonomy, understood along Razian lines as the capacity 
for individual self-authorship. In my talk I will explore this debate in light of a third value that seems 
to underpin the attachment to both independence and autonomy: the protection of a sphere of 
permissible partiality in the lives of individuals. I will then argue for the explanatory superiority of this 
value in the life of private law. 
 
Nicole Roughan (Auckland) “The Recognition of Authority: Roles, Relations, and Reasons” 
The core claim of this paper is that the existence and justification of authority turn upon normative 
practices of recognition, in which recognition of roles of authority and/or recognition in relations of 
authority, generates and carries normativity between an authority and her subject(s). It argues that a 
full account of legitimate authority needs to explain the interplay of such roles of authority and 
relations of authority, either of which are capable of resolving the problem of standing to claim 
authority and connecting that standing to the standards embodied in the service conception.. 
Recognition, I will argue, operates as a cog around which authority’s normativity and sociality are 
generated and transmitted. Recognition operates as a normative social practice in which authority is 
claimed by its holder and received by its subjects, either inter-personally or institutionally.  I will argue 
that, while authority as a normative power remains content –independent, recognition of the role of 
authority and/or recognition in relations of authority are generally reflexive to the content of an 
authority’s directives, so that compounding or obvious errors, and abuses of power, undermine the 
recognition that is necessary to the continuing role or relationship. This enables us to explain how the 
content-independence of the authority power co-exists with the content-reflexivity of the role or the 
relationship of authority. 
 
Leonid Sirota (AUT) “A Conscience- and Integrity-Based Framework for Assessing the Justifiability of 
Speech Compulsions” 
Compelled speech ― speech the subject and sometimes the content of which is dictated to a greater 
or lesser extent by law ― is at once routine and dramatic. We encounter it every time we go to the 
grocery store, in the form of “nutritional information” required to disclosed by anyone who sells us 
food or drink, and think nothing of it. At the other end of the spectrum, instances of compelled speech 
such as Galileo’s abjuration of the Copernican theory at the Inquisition’s command live in historical 
infamy. It thus seems that, while some speech compulsion is generally acceptable in a free and 
democratic society, other cases are beyond the pale. Yet while there must be a line between these 
two categories, drawing it is remarkably difficult. I propose to sketch a principled approach to dealing 
with speech compulsions, by linking this issue to the freedom of conscience and the value of integrity. 
This approach would presumptively accept most compelled disclosures of facts, which do not 
implicate conscientious belief. A conscience- and integrity-based approach to compelled speech 
would, however, condemn those speech compulsions that interfere with conscientious belief 



(including, it is worth noting, a belief about the truth of certain alleged facts or validity of theories) or 
with the ability of persons to publicly present themselves as agents holding and acting on a coherent 
set of conscientious beliefs. 
 
Steven Stern (Victoria University) “The Legal Philosophical Legacy of Professor Julius Stone” 
Professor Stone's scholarly work covers the extent to which the precepts of the law and the legal 
system in whole or in part might constitute a logical self-contained system. Professor Stone undertook 
this work in the context of identifying the ideals to which a legal system ought to conform; the actual 
effects of the law upon social behaviour and attitudes; and the effect of social attitudes and behaviour 
on the law. This work can be described as having resulted in an extraordinary legacy for legal 
philosophy with truly global ramifications. This paper seeks to identify some of the key practical 
ramifications of Professor Stone's scholarship in the field of legal philosophy to a multi-cultural world. 
 
Iain Stewart (Macquarie) “Of Juristic Insomnia” 
See distributed paper. 
 
Anna Taitslin “Legal Continuity and Change: Two Russian Revolutions and Perestroika through the 
prism of Kelsen’s Grundnorm & Hart’s Secondary Rules” 
The paper objective is to look at Kelsen’s basic norm (Grundnorm) and Harts’ secondary rules through 
the prism of Russian revolutionary history of the 20th century. Revolutionary legal change, following 
Kelsen, is defined as a break with the ‘basic norm’ (as reflected in written or unwritten constitution). 
There might be a revolutionary legal change with or without radical change of the legal system. As the 
paper argues, the both revolutions of 1917 (the February Revolution and the October Revolution) and 
Perestroika were all instances of revolutionary legal change in Kelsen’s terms; though only the 
Bolshevik October revolution aimed at a radical break with the preceding legal system. This distinction 
between a revolutionary change (as a break with the basic norm) and a radical legal change might not 
be at the heart of Kelsen’s analysis. The paper asks whether Hart’s secondary rules may (i) better 
detect a radical legal change, and (ii) distinguish between revolutionary and radical legal change. 
 
David Tan (Deakin) “Aggregating Legislative Intentions” 
In this paper, I attempt to show the plausibility of aggregative methods of determining legislative 
intentions in the Australian context (although the arguments can be generalised to similar 
jurisdictions). The objection to aggregation can be framed metaphysically - there are no such things 
as aggregated mental states- or epistemically - even if we can aggregate mental states we cannot 
identify them.  

From a metaphysical perspective, denying the reality of aggregated mental states entails the 
denial of three commonly accepted features of the Australian legal system:  

(a) that democracy can be used to select MPs and represents the “will of the people”, 
(b) that parliaments vote on texts to be enacted, and 
(c) that judges create consistent rulings.  

I further argue that the legislative case is not different from the above cases just because of legislator 
ignorance and compromise. Unless the High Court wants to reject the above three features, they must 
accept the possibility of aggregation. Epistemically, this paper proposes that on the majority rule 
method of aggregation we can identify group mental states where (a) the secondary material indicates 
a common understanding by most legislators and (b) in cases where we eliminate absurd 
interpretations. 
 
David Wood (Melbourne) “Self-Administration and Practitioner Administration Under the Victorian 
Voluntary Assisted Dying Act 2017” 
The Victorian Voluntary Assisted Dying Act 2017 provides for both self-administration and 
practitioner-administration of what it calls ‘voluntary assisted dying substance.’ That the Act sharply 



distinguishes between the two is clearly demonstrated by its establishing, in its regime of voluntary 
assisted dying permits, separate self-administration and practitioner-administration permits. The 
paper considers what voluntary assisted dying would look like if, on the one hand, the Act provided 
only for self-administration, and on the other, only for practitioner administration. 
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